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But what precisely is the
line between an MBE that is
improperly dependent on a
non-minority business, and
one that has benefitted from
sponsorship and training,

and is now ready for an
independent venture?

Married, But Not Certified: An Overview of the
Rhode Island MBE/WBE Certification Process and
Its Application to Married Women

Rhode Island’s Minority Business Enterprise pro-
gram offers important opportunities to minority
and women-owned business enterprises (MBEs!)
to participate in state-funded public construction
programs and projects, as well as in state pur-
chases of goods and services? Undoubtedly, the
program’s goal is a laudable one. And to achieve
it, careful attention must be paid to whether an
MBE is truly owned and controlled by a minority
or woman, rather than merely in name only.
A line of cases from the courts of this state high-
lights a countervailing policy concern: potential
interference with the ability of new business
owners to obtain MBE certification where they
have received substantial support, mentorship, and
experience from individuals who are not women
or minorities. That is not to say that all such
mentorship is problematic or affects a business’s
ability to obtain MBE certification. However, in at
least one context, the difficulty of balancing these
concerns—sham ownership versus support and
sponsorship—is readily apparent: that of married
women striking out on their own and seeking
women’s business enterprise (WBE) certification.

Before tackling that line of cases, it is helpful to
understand the context of the MBE program. The
program began with a 1983 executive order by
then-Governor J. Joseph Garrahy,? followed by
legislation enacted by the General Assembly in
1986 that built the program’s statutory framework?
The law declared as its purpose “to carry out the
state’s policy of supporting the fullest possible
participation of firms owned and controlled by
minorities and women (MBEs) in state-
funded and state-directed public construc-
tion programs and projects and in state
purchases of goods and services”® In other
words, the program would create oppor-
tunities for minority and women-owned
businesses to become meaningfully
involved in state procurements.

The MBE statute also provided for the
establishment of rules and regulations
to set “standards which shall determine
whether a construction project is covered by this
chapter, compliance formulas, procedures for
implementation, and procedures for enforcement”
consistent with parallel federal regulations for

MBEs? Those rules and regulations, known as
the Rules, Regulations, Procedures and Criteria
Governing Certification and Decertification of
MBE Enterprises (Rules), outline the criteria for
a business to become certified as an MBE? The
process for certification is fairly straightforward
on its face: Once an application for MBE certifica-
tion is submitted, it is reviewed and evaluated by
a Department of Administration (DOA) staff mem-
ber, who may conduct a site visit in reviewing the
application® Then, the DOA staff member will pre-
pare a report on the application to the Assistant
Administrator of the Minority Business Enterprise
Compliance Office (MBECO) and the Associate
Director of the Office of Diversity, Equity, and
Opportunity (ODEO) of the DOA? Together, the
Assistant Administrator and Associate Director
will decide whether to certify the applicant as an
MBE. If their decision is that the applicant does
not meet the criteria (or their decision is not
unanimous), the applicant may seek review by
way of a hearing before the Certification Review
Committee (CRC)? At the hearing, the applicant
may present evidence in support of its application,
and afterward, the CRC notifies the applicant by
certified mail of its decision, which includes find-
ings of fact and conclusions of law and is adminis-
tratively final!t

But what criteria are used throughout this
process by the DOA staff members, the Assistant
Administrator and Associate Director, and ulti-
mately, the CRC? The answer lies in the statutory
definition of an MBE, as set forth in the program’s
enabling legislation. An MBE is a “small business
concern ... owned and controlled by one or more
minorities or women, meaning that the business
is at least fifty-one (51%) owned by minorities
or women, and that the management and daily
business operations are controlled by one or more
minorities or women!? In other words, owner-
ship and control of a business by minorities or by
women are two of the key requirements that must
be fulfilled before a business can have any hope of
becoming certified as an MBE. Substantial invest-
ment, discussed later, is the third requirement.

A better understanding of these criteria is nec-
essary to assess their application in the context of
married women starting businesses and later seek-
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ing WBE certification. Beginning with “ownership]’ the meaning
of this requirement is readily apparent from the statute, though
the Rules provide a finer gloss, including the prohibition on any
agreements that could result in less than fifty-one percent (51%)
ownership of the business by minorities or women, and the de-
mand that minority and/or women owners “substantially share
in all the risks assumed” by the business® Similarly, whether
there is “control” is better understood by reference to the Rules.
To demonstrate that they have control over the day-to-day
management of the business, and the policy-making mechanisms
of the business, minority and female owners applying for MBE
certification must establish that they meet all six of the follow-
ing criteria, specifically that they:

“a. Have the power to direct or cause the directions of the
purchase of goods, equipment, business inventory and
services needed in the day-to-day operation of the busi-
ness;

b. Have the authority to hire and fire employees, including
those to whom management authority is delegated;

c.  Are an authorized signatory on all corporate accounts —
checking, savings, and other financial accounts;

d. Have a thorough knowledge of the financial structure
of the business and authority to determine all financial
affairs;

e. Have the capability, knowledge and experience required
to make decisions regarding the particular type of work
engaged in by the MBE; and

f.  Have displayed independence and initiative in seeking
and negotiating contracts, accepting and rejecting bids
and in conducting all major aspects of the business?

At the same time, the following conditions create an irrefut-
able presumption that the minority or women owners do not
have control of the business seeking MBE certification (the
MBE applicant): where the owners of the business are current
employees of a non-minority business which has a significant
ownership interest in the MBE applicant; the directors/manage-
ment of the MBE applicant are substantially the same as an
affiliated non-minority firm; the MBE applicant is a wholly-
owned subsidiary of a non-minority firm; or the MBE applicant
has an extremely dependent relationship on a non-minority firm
or individual ¥

Last, the Rules layer on a third criterion: that women or
minorities invest a substantial amount of money, capital, equip-
ment, or property in the business!® Importantly, contributing
personal or professional services is not enough, though the
Rules note such contributions will “receive consideration”
in the certification process, “in conjunction with other tangible
forms of investment’'” Likewise, where a significant portion
of the MBE applicant’s equity is financed by a loan or gift from
a non-minority business with a significant interest in the MBE
applicant, there is an irrefutable presumption that the minority
or women owners have not made a substantial investment in the
business.

Taken together, the requirements of ownership, control, and
investment are the keys to obtaining MBE certification. From
reviewing the extensive showing that minority and women
business owners must make to meet those requirements, it is ap-
parent that the MBE program is designed to avoid situations of
sham ownership, where the MBE-certified company is controlled
behind the scenes by a non-minority business. As noted in one
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of the Rhode Island Superior Court decisions discussed below,
“|t]he concern for an alleged MBE/WBE company’s dependency
on a non-minority business is that the non-minority business is
essentially using the potential minority status of the dependent
company to capitalize on the benefits of the MBE/WBE pro-
gram!®

But what precisely is the line between an MBE that is
improperly dependent on a non-minority business, and one that
has benefitted from sponsorship and training, and is now ready
for an independent venture? Although the Rhode Island Supreme
Court has yet to directly address this issue, several Rhode Island
Superior Court cases have successfully navigated this tricky
balancing act in the context of married women running business
ventures and seeking WBE certification.

The first case to be decided on the subject was Marshe
Constr. Co. v. Paolino? In that case, the WBE applicant was
Marshe Construction Company, a concrete construction firm
established in 1984 by a married woman named Martha Shean?’
Before owning Marshe, Ms. Shean worked for nine years as a
secretary for a company called Shean Associates?! That com-
pany, a general contractor, was owned and operated by Ms.
Shean’s husband, George Shean, but was later dissolved due
to bankruptcy.??

In 1991, Ms. Shean sought WBE certification from the Office
of Minority Business Assistance (OMBA)?? for Marshe?* The
OMBA conducted a certification review of the applicant com-
pany and recommended that certification be denied? It high-
lighted the background and technical expertise of Ms. Shean’s
husband, including his “many years of experience in the con-
struction field]” and his responsibility for “critical areas of the
firm’s operations’?® The CRC then held a hearing on Marshe’s
application, and Ms. Shean provided testimony?” However, the
CRC ultimately denied certification, agreeing with OMBA’s as-
sessment that Ms. Shean lacked the “superior background and
technical expertise to control the affairs of the firm” that her
husband possessed 28

In reviewing the CRC’s decision, the Superior Court agreed
that there was sufficient evidence that Marshe was actually
controlled by Ms. Shean’s husband, not Ms. Shean?’ The court
focused on testimony and documentary evidence presented to
the CRC, including that Shean Associates—now dissolved—had
conducted business in the very same office as Marshe3® The
court also observed that Ms. Shean’s husband was employed by
Marshe, though he did not draw a salary.3! Moreover, the court
noted that Ms. Shean had admitted her husband had “greater
technical and construction expertise” and could not answer a
technical question posed to her at the CRC hearing?3?

Still, the court recognized that Ms. Shean was the sole record
shareholder of the company, spent about half of her time actu-
ally supervising in the field, and had taken several courses in
construction in an attempt to gain expertise®* Acknowledging
that the evidence before the CRC was “mainly circumstantial}
and that it was a “close case’’ the court concluded that weigh-
ing the facts and assessing the credibility of Ms. Shean was the
CRC’s task, not the court’s, and that the CRC’s determination
would stand 3

Years later, in P.C.M., Inc. v. Minority Bus. Enterprise
Comm’n}* the Superior Court reached a similar conclusion.
That case involved a construction company, P.C.M., Inc., that
applied for WBE certification through its president and trea-



surer, Regina C. Parry.3® After a visit by a Contract Compliance
Officer®” of the CRC, it was recommended that P.C.M.s applica-
tion be denied, a decision that was upheld at a subsequent CRC
hearing?® In turn, the Superior Court agreed with CRC’s findings
that Ms. Parry lacked the capability and technical knowledge
necessary to control the operational aspects of PC.M. without
heavy reliance on her husband, and that she lacked “indepen-
dence and initiative in seeking out and negotiating contracts?*
Therefore, although the court acknowledged Ms. Parry managed
financial decisions for the firm, negotiated bonds and insurance,
hired and fired employees, and shared signatory authority for
business accounts as well as marketing and sales responsibilities
with her husband;¥ it found that “[e]very area of the business
that should have been conducted by [Ms. Parry]| to meet the
control requirement was carried on by her husband?# The court
also found noteworthy Ms. Parry’s lack of experience in con-
struction management and her previous work exclusively in the
travel industry.*? Again and again, the court highlighted Ms.
Parry’s dependence on her husband, and in the end it affirmed
the CRC’s denial of PC.Ms certification application®

Last, the most recent decision of Ace Concrete Cutting, LLC
v. R.I. Dep’t of Admin.#* involved Ace Concrete Cutting, LLC,
an asphalt and concrete cutting company owned by Debra
Stowik® Ms. Stowik formed Ace in 2006; years before, her
husband, Stanley Stowik, had formed a different concrete cut-
ting operation known as Advanced Concrete Cutting, LLC:*¢
For years, Ms. Stowik worked for her husband’s company,
Advanced, and later, when she formed Ace, she requested a
loan from her husband, which ultimately came from Advanced’s
accounts?” Ms. Stowik’s initial employees at Ace were also
former Advanced employees#*® She worked out of a home office
for both Ace and Advanced, dividing her day between the two
companies, which shared an email address but had separate
phone numbers#®

A few years after Ms. Stowik formed Ace, her husband gifted
her ownership of Advanced, remaining on the payroll for the
company but primarily focused on maintaining equipment$°
Ms. Stowik later submitted a WBE application for both Ace and
Advanced?* The initial investigation by an MBECO employee
culminated in a recommendation that the matter be set down
for a hearing before the CRC to discuss issues of “ownership,
control, and dependency on a non-minority individual”’>? The
CRC conducted the hearing and took testimony from Ms.
Stowik, but remained concerned that Ms. Stowik’s husband
was still involved in the operation of Ace and the blurred lines
between Ace and Advanced?® In the end, the CRC voted to deny
applications for WBE certification for both companies, taking is-
sue with tax returns that had listed Ms. Stowik’s husband as the
owner of Ace, the start-up funding from Advanced, Ms. Stowik’s
use of a home office in the house shared with her husband, and
Ms. Stowik’s lack of “sufficient construction-related experience
to control a concrete cutting business independently?”** The CRC
declared that Ace in particular was, “at best, a family owned and
operated business enterprise, rather than a WBE?** Ms. Stowik
appealed, but only as to Ace.

The Superior Court carefully assessed the CRC’s decisions
and found no evidence in the record to support the CRC’s find-
ing that Ms. Stowik did “not appear to have any direct construc-
tion related and/or saw cutting experience?*® To the contrary,
the court noted that Ms. Stowik’s testimony indicated she had

field experience in the concrete cutting business, testified about
technical details of concrete cutting, used the vernacular of the
saw cutting business, and possessed over ten years of experience
as an office manager for Advanced.?”

Yet this was only one of several findings that the CRC relied
upon in support of its decision, and as such, the court went on
to consider the other factors, particularly Ace’s relationship with
Advanced and Mr. Stowik’s involvement with Ace’ As to the
former, the court found that the CRC was well within its author-
ity when it concluded Ace maintained an “ongoing relationship
and dependency on Advance,” based in part on the start-up loan
from Advanced to Ace, certain ongoing “inter-company trans-
actions?” and the shared employees and office space between
Advanced and Ace® This dependency created an irrefutable
presumption that Ms. Stowik lacked control of Ace®® Likewise,
the court found support for the CRC’s finding that where Ms.
Stowik’s husband still performed maintenance for the company,
earned an inflated salary, managed the garage property that the
company leased, and owned the home housing the company
office, the CRC was within its authority to find that Ace was
dependent on Mr. Stowik as well, another non-minority.*!

Reflecting on the fact-intensive and detailed analyses of
Marshe, P.C.M., and Ace, there is no doubt that the courts
of this state have done their best to fulfill the purpose of the
MBE program while guarding against non-minority businesses
attempting to usurp the benefits of the program. Yet despite
the careful and thoughtful decisions in those cases, it is difficult
not to come away with the impression that married women
face challenges in building a business with the support of their
spouses.

It was difficult, for example, for Ms. Stowik to disentangle
the years of financial support from her husband through his for-
mer company, Advanced, and her use of a home office in their
shared residence, from her ownership and control of Ace®?* Nor
could Ms. Parry’s financial savvy and involvement in company
management outweigh her reliance on her husband’s technical
expertise, nor could her assistance in soliciting contracts and
accepting or rejecting bids cause the court to find she exhibited
“independence and initiative” in preparing and negotiating con-
tracts®® Even Ms. Shean, who the court acknowledged presented
a “close call? given her time spent supervising in the field and
her efforts at becoming more educated in the relevant industry,
could not obtain the WBE certification for her company.®

Why does it matter that these women were not able to stake
out their independent success as business owners and obtain
WBE certification for their companies? After all, the courts’
careful analyses and attention to detail suggest that had the facts
been slightly different, perhaps the conclusions would have been
as well—the court in Ace even overturned one of the CRC’s find-
ings regarding a woman’s technical expertise in a given industry
after parsing through the testimony and evidence presented at
the hearing

In short, it matters because when Ms. Shean, Ms. Parry, and
Ms. Stowik broke into the construction industries and concrete
cutting industries, some of the best resources available to them
included their associations with men in those industries—their
spouses—and the support and experience those associations
could provide. The practical realities of achieving success in
industries dominated by non-minorities often require substantial
buy-in and support from those individuals.
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Of course, that’s not always the case—nor is it necessarily a
desirable state of affairs—but it remains true that the advantage
of an active mentor, a willing teacher, an enthusiastic investor,
or an encouraging boss cannot be overstated, especially for
a minority or woman working their way up in an industry
dominated by non-minorities®® The problem may be that for
some WBE applicants, that sponsor may also be a spouse, and
disentangling one from the other is as difficult as extricating
the female spouse’s independent achievements and capabilities
from those of her male counterpart. Would Marshe, P.C.M. or
Ace have been decided differently if the applicants relied on
unrelated male sponsors in the construction or concrete indus-
tries who were not their husbands? It’s possible, but far from
certain. What is certain, however, is that courts in this state will
continue to have to navigate the fine line between the support
and sponsorship that a non-minority can provide and the ongo-
ing concern that non-minority business may unduly usurp the
advantages of a program not intended for their benefit.
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