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Business Formation 101

Congratulations! You are about to enter into a new business and the business plan has been
completed. Now it is time to make your dream a reality; however, before opening a bank account,
signing a lease and purchasing office furniture you suddenly realize that there are a few more
questions that must be answered before the grand opening.
What are the options in terms of the business structure and what are the pros and cons? Should a
lawyer be consulted or is it possible to find the answers on the internet? Essentially, there are four
basic structures in which to operate as a business: (1) a sole proprietorship, (2) a partnership, (3) a
corporation, or (4) a limited liability company. As a new business owner, it is important that the form
of enterprise chosen will achieve the short- and long-term goals for the enterprise.
It is important for the entrepreneur to recognize that a sole proprietorship is not a separate legal
form and that when operating as a sole proprietorship there is no legal distinction between the
owner and the business entity. There are some benefits to operating as a sole proprietorship; i.e.,
administrative simplicity, no requirement to file documents with the Secretary of State and there is
no need to file a separate tax return for the business. The negatives to a sole proprietorship include,
the owner has personal liability and since there can only be one owner there is no opportunity for
investment by third parties.
If the entrepreneur decides to operate with others, he or she could operate as a partnership, which,
unlike corporations or limited liability companies, are formed merely through a written or oral
agreement by and among the partners. A partnership does not have to register with the Secretary of
State unless it is in the form of a limited or professional partnership which vary in terms of control,
liability and compensation.
A corporation or limited liability company structure are both statutorily created structures and require
the owner(s) to file articles of organization or articles of incorporation in order to be recognized
as a separate entity from the individual owners. A significant advantage to this form of ownership
in addition to limited liability is that the founders have the ability to raise capital necessary for the
enterprise to operate by issuing shares or membership interests. It is important for the owners to
seek tax advice when using this form of ownership.
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This brief outline establishes a base line of understanding for the entrepreneur. If a partnership,
corporation or limited liability company for of ownership is determined to be appropriate, the owners
will next be required to outline and document the rights, obligations and dispute resolution mechanism
in the form of a partnership agreement, shareholder agreement or operating agreement.
Forming the legal entity for your business is only one of the first steps in the journey of the owners.
Once the business is operational and begins to thrive, the owners will be challenged by finding
solutions to tax implications, contract negotiations, regulatory considerations and now, in the era of
data protection, cyber security.
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